
Misc. Application No. 47 1,/ 20 in
Appea I No. 4T006000000052153

BEFORE THE MAHARASHTRA REAL ESTATE
APPELLATE TRIBUNAL, MUMBAI

Misc. Application No. 47Ll20 (stayof Executionof
Rectification Order)

Appea! No. AT0O6O00000052153

M/s. Satra Buildcon Pvt. Ltd.

VersUS

... Appellant

M/s. Ashok Commercial Enterprises & Ors. ... Respondents

C.A. Ramesh Prabhu a/w Amita Band for Appellant.

Adv. Rupesh Sohoniand Adv. Rupali Modi for Respondent Nos.
I and 2.

CORAM: SUMANT KOLHE, MEMBER (J)
s. s. SANDHU, MEMBER (A)

: 2nd Februaryr 2O2L

(THROUGH VIDEO CONFERENCING)

DATE

oRDER BE LOW MISC. APPLI CATION No.47Lt2O FOR

STAYINAPPEAL NO. AT0050000000s2153

[PER: S. S. SANDHU, MEMBER (A)]

This Appeal is preferred against rectification order

dated 9th December, 2019 passed by learned Member (for

short, the'Authority') on application filed under Section 39 of
RERA by original Complainant i.e., Respondent No. 2 herein

seeking rectification of order dated 22nd July, 2019 in above

complaint filed by him.

2. Brief facts for the purpose of deciding application

for stay are that Appellant and Respondent No. 3 undertook a

project known as "81 AUREATE" under slum rehabilitation
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scheme. Respondent No. 2 is paftner of Respondent No. 1.

Both are jointly referred hereinafter as Allottees. They

purchased flat Nos. 70L, 702, 704 through registered deed

and flat No. 703 through a booking letter. Allottees filed

Complaint seeking reliefs inter alia as under:

(a) Handover possession of all 4 flats at the earliest.

(b) Damage be paid in the form of interest @ t2o/o p.a. from

December, 2017 till date of handing over possession on the

total payments made.

(c) Execution and registration of agreement for sale in respect

of flat No. 703.

3. After hearing the parties, the Authority passed

order dated 22nd July,2019. It appears from para 3 of the

order that Allottees prayed for possession only and abandoned

relief relating to compensation. Accordingly, directions in para

4 of the said order were given for handing over possession as

per agreement for sale and also for registering the agreement

for sale for flat No. 703.

4. After the parties started taking further steps

pursuant to the order, Allottees filed an application under

Section 39 for rectification of the said order on the ground

that statement to obtain occupancy certificate within 3 months

made by Appellant/Promoter was not reflected in the order.
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It also appears that Allottees sought withdrawal from the
project and grant of refund with interest and compensation on

the ground that Appellant failed to obtain occupancy

ceftificate as committed on 23.04.2019. While disposing of
Rectification Application vide order dated 09.12.2019, the

Authority granted liberty to Allottees to file separate Complaint

under provisions of RERA. The said order is challenged in this

Appeal,

5,
counsel.

Parties have been heard through their learned

6, Learned counsel for Appellant broadly reiterated

the facts stated hereinabove. He submitted that as clearly

recorded in paras 3 and 4 of order dated 22.07.2019 Allottees

were interested in possesslon only and not compensation.

The said order is final and binding on the parties till the same

is set-aside in the Appeal. He further argued that as per

Section 39 while rectifying mistake, error etc., if any,

substantive part of the order cannot be amended. It is also

contended that Appellant was not allowed to flle reply and

therefore the rectification order was passed in vlolation of
natural justice. Learned counsel for Appellant accordingly

argued that in view of order dated 2Z.Ot.2}tg already passed

in the complaint rectification order allowlng fresh complaint to

be filed being contrary to legal principle of res judicata

deserves to be stayed to avoid serious irreparable prejudice
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to the cause of Appellant failing which Appeal will be rendered

infructuous.

7. On the other hand, learned counsel for

Respondent Nos. 1 & 2 opposed grant of stay on the ground

that application for stay is after thought and bereft of any

emergency. He contended that in the hearing on 23.04.20t9,

in view of express undertaking and commitment by Appellant

that after obtaining OC possession would be given by

06.05.2019, Allottees agreed to forego compensation for

delay in possession. However, the order dated 22.07.2019

suffered from apparent mistakes/errors as the aforesaid

undertaking for obtaining OC and handing over possession by

06.05.2019 was not recorded/reflected in the order. As

Appellant had gone back on his commitment and failed to

handover possession, Allottees decided to withdraw from the

project. Accordingly, rectification Application was disposed of

by granting liberty to file separate complaint for seeking

withdrawal from the project. He further submits that

subsequent to and as per rectification order dated 22.07 .2019,

Allottees have already filed a Complaint No.

CC006000000171955 of 2020 and consequenfly both the
present Appeal and stay application have become infructuous.

He accordingly sought dismissal of stay Application.

8. After considering submissions of the parties it is

found that the order dated 22.07.2019 was passed earlier
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after hearing the parties in the complaint filed by Allottees. It
is recorded therein that Allottees had agreed for relief of
possession and decided not to press relief of compensation.

Though Allottees admit to have made the said statement but

claimed that it was made owing to commitment/undertaking

by Appellant to deliver possession by 06.05,2019 which is not

recorded in the order. This allegedly led Allottees to file
rectification of the said order. Having regard to submissions

of the parties, even if it is assumed that certain facts stated

by the parties were not recorded in the order, rectification

sought was required to be considered and decided as per

scope of Section 39 only which prohibits making any

substantive change to alter final outcome of the order. Having

a bare perusal of rectification order, itis prima facrbseen that

Allottees are allowed to file separate complaint without

offering any clarification with regard to status of the order

passed on 22.07.2019 in the previous complaint. euestion
that is left unanswered is whether separate complaint can be

filed and decided for the same cause twice.

9. In view of above observations, we are of the view

that Appellant prima faciehas made out an arguable case as

to whether rectification order can allow a new complaint to be

made while the order rectification of which is sought is still in

existence and whether separate complaint can be entertained

twice for the same cause. The points that arise in view of
Rectification order need to be examined at the time of hearing
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the Appeal on merits. In the meanwhile, in order to avoid the

Appeal being rendered infructuous, order dated 19.12.2019

deserves to be stayed. Accordingly, we pass the following

order.

ORDER

i) Misc. Application No, 471120 for stay to the

rectification order dated 9th December, 2Ol9

is allowed.

Execution and implementation of order dated

9th December, 2OL9 is stayed till decision of

the Appeal.

Appeal shall be expedited,

Stand over to 02.03.2021 for further

consideration.

ii)

iii)

iv)

Ury-ui'
(suMAlrt KoLHE)(s. s. sA

o/-

6


